
In normal circumstances the temporary closure of a business or the substantial modification 

of employee working conditions is a slow, complex and expensive process. The Spanish sys-

tem seems to be designed to catch out employers and an insignificant error in the formali-

ties can undo the whole process, with very expensive consequences.  

In general terms, where there is “sufficient justification”, an employer does have the right to 

permanently or temporarily suspend employment, or change conditions of employment 

significantly. The problem is, usually, proving “sufficient justification”. 

This update focuses on the new labour legislation that has been enacted to clarify and sim-

plify the system during the Covid-19 crisis. 

To recap: 

 With the Royal Decree Law 6/2020 of 10th March the Government modified existing 

regulations to classify a Covid-19 illness as a sickness related to work for the purpos-

es of the right to receive sick pay. The rules for presenting a formal medical certifi-

cate were also relaxed for this type of sickness. We will publish an explanation of the 

sick pay rules in a few days time. 

 On 14th March the Government declared a “State of Alarm” (SOA) with Royal Decree 

463/2020. Amongst other matters, this legislation listed certain types of business that 

had to close on the morning of Monday.. 

 On 18th March a further Royal Decree 465/2020 was published modifying certain 

aspects of the 463/2020. 

 On 18th March the Government published Royal Decree Law 8/2020 of the 17th 

March that contained urgent economic measures, including the modification  of the 

rules for the suspension or modification of employment contracts.   

 On 19th March the Health Ministry added all hotels and tourist apartments to the list 

of business that must close. 

It is now possible to commence the process to apply for the modification of labour con-

tracts under the new rules. 

ERTE - Expediente de regulación de empleo temporal 

This means, literally, “procedure for the temporary modification of employment”.  

Under the normal ERTE regime, the employer must demonstrate that there are valid finan-

cial, technical, organisational or production reasons for the changes to the employment 

rights of its employees. 

The new rules clarify and simplify and the conditions of the ERTE for employers that have 

been affected by the Covid-19 crisis. The Covid-19 crisis and the enforced closure of busi-

nesses is defined by the new regulations as “sufficient justification”.   
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Activity specifically ordered to close by crisis regulations 

The SOA declaration of the 14th March ordered the closure with effect from Monday, 16th 

March the following: 

1. All educational establishments. 

2. All retail establishments except those selling products or services that are food, phar-

maceuticals, optical, hygiene and basic products, newspapers, tobacco, fuel, laundry, 

hairdressing, telecoms, animal feed and IT equipment plus the activities listed in the 

appendix at the end of this update. 

3. All bars and restaurants except those that provide home delivery services. 

4. All hotels and tourist accommodation. 

Under the new ERTE rules, these businesses are entitled to suspend (not cancel) existing 

labour contracts for the duration of the SOA. The regulations currently in force state that 

the SOA will come to an end on 30 March but it is now relatively certain that, subject to the 

approval of Congress, the SOA will be extended for many weeks. The end of the SOA will be 

announced by Government in due course. 

For employers, the effect of the ERTE for these activities will be: 

1. To suspend payment of salaries to employees. 

2. For businesses with less than 50 employees on 29/02/2020, social security payments 

will be suspended in full. For businesses with over 50 employees, payments will be 

reduced to 25% of normal.  

3. The effective date of the ERTE could be as early as 16th March. 

4. The employment contracts will remain in force and employees will be treated as “in 

work” for the purposes of calculating “antigüedad” (duration of employment). 

5. Due to Covid-19 infection of one of the staff requiring the whole place of work to be 

closed. 

The ERTE has a significant catch.  

When submitted, the ERTE application contains a plan stating when employees will return 

to work.  

Once employees have returned to work they must stay in employment for six months. If this 

is not done then the unemployment benefit that the employee has received from the SS 

during the suspension of his employment contract, plus the SS contributions that have  

been discounted for the employer, must be paid over to the SS, plus a 20% surcharge.  

Preparing a plan imagining when re-employment can commence is already difficult but 

knowing how many staff will be needed when the business restarts will be almost impossi-

ble for many businesses, let alone undertaking their re-employment for a minimum of six. 

The penalty of having to pay so much over to the SS if an employment cannot be main-
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tained after the crisis will make the ERTE of questionable use to many businesses that were 

forced to close.  

For those employers who believe that the ERTE is feasible for them, our advice is to state 

that the business will reopen in six months time. It will probably be possible to delay the 

reopening plan further as circumstances change. If reopening happens earlier than planned 

then there will be no problem. 

Employees will be entitled to unemployment benefit but will not be exonerated from their 

social security contributions, which will be deducted from their unemployment benefit . 

The normal requirement to have been in work for at least 360 days is relaxed so that an 

employee can claim unemployment benefit regardless of the duration of their employment.  

Activity that closes but is not included in the list of those forced to close 

In order to make use of the new ERTE regime to suspend employment contracts, it is neces-

sary to demonstrate that the business had no option except to close down. 

The effect of the ERTE for the employer will be: 

1. To suspend payment of salaries to the employees. 

2. Social security payments will continue with no reduction applicable. 

3. The effective date of the ERTE could be as early as 16th March, if this can be proved. 

4. The employment contracts will remain in force and employees will be treated as in 

work for the purposes of calculating “antigüedad” (duration of employment). 

As with the ERTE for activities forced to close, the employer must maintain for six months 

the employment of the employees that existed at the start of the ERTE, or have to pay over 

the unemployment benefit, social security plus 20% surcharge . 

The employee unemployment regime is the same as the forced activity closure provisions 

explained above. 

At the end of the SOA, employment contracts will return to normal pre SOA terms. 

Modification of hours of work 

Where the consequences of the SOA, and the Covid-19 crisis in general, causes a contrac-

tion of business activity then the provisions of ERTE rules make it possible for the employer 

to reduce the hours of work for some or all of its employees. 

The reduction of working hours must be between 10% and 70% of normal working hours. 

Whilst the ERTE is in force, the part time employees are prohibited from working more than 

their reduced hours, except in extreme and justified situations. 

The effect of the ERTE for the employer will be: 

1. To reduce proportionately the payment of salaries to the employees. 
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2. Social security payments would be payable pro-rata only if the activity was forced to 

close. Otherwise, they will remain payable based on 100% of the normal salary. 

3. The effective date of the ERTE will be the date of filing the application. 

At the end of the SOA, employment contracts will return to normal pre SOA terms. 

For the employees, they will be able to claim unemployment benefit in the case that their 

reduced salary is less than 70% of the salary they received before the SOA.  

 

This is, inevitably, a very brief summary of a highly complex area of labour law and is no 

substitute to personalised advice. Which we would be pleased to provide on request. 

List of recreational activities forced to close on 16th March 
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Museos. 
Archivos. 
Bibliotecas. 
Monumentos. 
Espectáculos públicos. 
Esparcimiento y diversión: 
Café-espectáculo. 
Circos. 
Locales de exhibiciones. 
Salas de fiestas. 
Restaurante-espectáculo. 
Otros locales o instalaciones asimilables a los mencionados. 
Culturales y artísticos: 
Auditorios. 
Cines. 
Plazas, recintos e instalaciones taurinas. 
Otros recintos e instalaciones: 
Pabellones de Congresos. 
Salas de conciertos. 
Salas de conferencias. 
Salas de exposiciones. 
Salas multiuso. 
Teatros. 
Deportivos: 
Locales o recintos cerrados. 
Campos de fútbol, rugby, béisbol y asimilables. 
Campos de baloncesto, balonmano, balonvolea y asimilables. 
Campos de tiro al plato, de pichón y asimilables. 
Galerías de tiro. 
Pistas de tenis y asimilables. 
Pistas de patinaje, hockey sobre hielo, sobre patines y asimilables. 
Piscinas. 
Locales de boxeo, lucha, judo y asimilables. 
Circuitos permanentes de motocicletas, automóviles y asimilables. 
Velódromos. 
Hipódromos, canódromos y asimilables. 
Frontones, trinquetes, pistas de squash y asimilables. 
Polideportivos. 
Boleras y asimilables. 
Salones de billar y asimilables. 
Gimnasios. 
Pistas de atletismo. 
Estadios. 
Otros locales, instalaciones o actividades asimilables a los mencionados. 
Espacios abiertos y vías públicas: 
Recorridos de carreras pedestres. 

Recorridos de pruebas ciclistas, motociclistas, automovilísticas y asimila-
bles. 
Recorridos de motocross, trial y asimilables. 
Pruebas y exhibiciones náuticas. 
Pruebas y exhibiciones aeronáuticas. 
Otros locales, instalaciones o actividades asimilables a los mencionados. 
Actividades recreativas: 
De baile: 
Discotecas y salas de baile. 
Salas de juventud. 
Deportivo-recreativas: 
Locales o recintos, sin espectadores, destinados a la práctica deportivo-
recreativa de uso público, en cualquiera de sus modalidades. 
Juegos y apuestas: 
Casinos. 
Establecimientos de juegos colectivos de dinero y de azar. 
Salones de juego. 
Salones recreativos. 
Rifas y tómbolas. 
Otros locales e instalaciones asimilables a los de actividad recreativa de 
Juegos y apuestas conforme a lo que establezca la normativa sectorial en 
materia de juego. 
Locales específicos de apuestas. 
Culturales y de ocio: 
Parques de atracciones, ferias y asimilables. 
Parques acuáticos. 
Casetas de feria. 
Parques zoológicos. 
Parques recreativos infantiles. 
Recintos abiertos y vías públicas: 
Verbenas, desfiles y fiestas populares o manifestaciones folclóricas. 
De ocio y diversión: 
Bares especiales: 
Bares de copas sin actuaciones musicales en directo. 
Bares de copas con actuaciones musicales en directo. 
De hostelería y restauración: 
Tabernas y bodegas. 
Cafeterías, bares, café-bares y asimilables. 
Chocolaterías, heladerías, salones de té, croissanteries y asimilables. 
Restaurantes, autoservicios de restauración y asimilables. 
Bares-restaurante. 
Bares y restaurantes de hoteles, excepto para dar servicio a sus huéspe-
des. 
Salones de banquetes. 
Terrazas. 
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